INTRODUCTION
One of many ideas indelibly drawn in the legal vernacular is that "if a regulation goes too far it will be recognized as a taking."' This workhorse of a phrase has shouldered the bulk of the regulatory takings doctrine since the first half of the last century.' So much ink has been spilled in an attempt to parse the meaning of "too far," and yet the academic and judicial communities have made little progress towards a better understanding.' This article, therefore, seeks to divert some attention away from the meaning of "taking", and put a little more focus on the function of "compensation" by looking to the language of the Constitution and the fundamental purpose of the Takings Clause. ' Trying to divine the fundamental purpose of any constitutional language is a difficult task-where do we even start? One thing we can say with some certainty is that much of the practical debate about the Takings Clause surrounds compensation'-when must the government pay a property owner for a loss or devaluation of property? Thus, at the center of any practical analysis of the Takings Clause should be the real purpose and meaning of "compensation. "6 Not only how much compensation is 'just," but also when (under what circumstances) is compensation due at all.' This article proposes that simply because property has been "taken," whatever that means, compensation is not necessarily due.
The general thesis of this article is that the Compensation Clause of the Fifth Amendment' is a procedural requirement, not a substantive one, that is intended to burden the government and not benefit the property owner. Hopefully, the continual focus on what regulations amount to takings may be relegated to an academic question and the question that both governments and landowners care about-whether compensation is due-is given more importance.
Section I of this article will review two important authorities related to regulatory takings and the analysis of the Compensation Clause: Lingle v. Chevron" and Penn Coal."' Section II will introduce and explain a new approach to the intent and meaning of the Compensation Clause. Section III of this article will address the implications of this new interpretation proposed in the preceding section, including its scope and exceptions.
I. THE FOUNDATIONS
In this section, I hope to provide foundations for my own thesis based on more credible sources than myself. I will look to the United States Supreme Court and try to demonstrate why contemporary case law supports my argument.
Take note, however, that this section may not be of interest to you. I hope to show that by separating substantive due process from takings, Lingle" took a step towards correcting the regulatory takings framework and also may have demonstrated that Penn Coal" was decided on invalid grounds. I wish to show this in order to blaze a clearer trail for the arguments that I will make in the next section. However, I do sincerely believe that those arguments will stand even in the face of Penn Coal. Therefore, read this subsection if it interests you, pass it by if you are willing to accept a change in takings doctrine without the extra ornamentation.
A. Lingle: Regulatory Takings and Substantive Due Process
Lingle v. Chevron dealt with the respective roles of substantive due process and regulatory takings." To combat high gasoline prices on the Hawaiian Islands, the state enacted legislation prohibiting oil companies from consolidating control over their retail service stations." One affected oil company, Chevron, sued the state following the enactment of the new prohibitions." Chevron claimed that one measure, a rent cap provision, would reduce its income by over $200,000 per year and, therefore, amounted to a taking of its property. '" In mounting its challenge, Chevron argued that the State's purpose in prohibiting consolidation of gas stations was to prevent high prices for consumers." Chevron did not question the validity of this purpose, but it did insist that the rent cap would not advance it." Chevron's argument concluded that because the regulation would not "substantially advance" a legitimate use of the police power, i.e., reducing retail prices of gasoline, it amounted to a taking of their property." The District Court for the District of Hawaii agreed with this argument and found that there was a taking of Chevron's property vis-A-vis its reduced profits. 2 0 When this issue reached the Supreme Court, the Court was not faced with the factual question of whether the law actually did substantially advance a legitimate purpose.
2 ' Rather, it took up a broader question-whether the "substantially advances" test has any role in determining if a law affects a taking. 22 Looking only to Supreme Court precedent, it was perfectly clear that the test had become an important part of the doctrine. 2 3 However, the circumstances in Lingle forced the Court to take a critical look at the logic of its precedent and at the basic language of the Constitution in order to decide exactly what the roles of substantive due process and regulatory takings were. 24 Justice O'Connor, writing for a unanimous Court, approached the question by looking first at the meaning and purpose of regulatory takings, 25 and then, separately, by looking at the origin of the "substantially advances" test. 26 By approaching the question this way, the Court discovered two incompatible ideas. First, the idea that "property shall not be taken for public use without just compensation" 2 ' does 14. Id. at 533 (citing HAw. REv. STAT. § 486H-10.4 (1998) a means-ends test: It asks, in essence, whether a regulation of private property is effective in achieving some legitimate public purpose. An inquiry of this nature has some logic in the context of a due process challenge, for a regulation that fails to serve any legitimate governmental objective may be so arbitrary or irrational that it runs afoul of the Due Process Clause.
9
When a law affects a taking, compensation is due." When a law "runs afoul" of the Constitution, it is invalid and cannot be enforced." Thus, if a law does not pass the "substantially advances" test, it cannot be a taking because it is not valid law. 3 2 This is the logic behind the holding in Lingle, but the holding is simply that the "substantially advances" test is a substantive due process test, not a valid takings test.
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B. Penn Coal: What Was Really Behind the Birth of Regulatory Takings?
If substantially advancing a legitimate state interest "is not a valid method of discerning whether private property has been 'taken' for the purposes of the Fifth Amendment,"" then what was the basis of Penn CoaP This storied and revered case is the foundation of regulatory takings, yet all we take from it is two short words: "too far." In this subsection, I hope to dust off this soot-covered case and suggest that, in the wake of Lingle, this case has barely a pillar of coal on which to stand.
Pennsylvania Coal Company ("Penn Coal") owned surface and mineral rights to a parcel of land." In 1878, Penn Coal sold the surface rights of that parcel but expressly retained the right to mine all the coal under the surface." The buyer also took the parcel "with the risk, and In 1921, the state of Pennsylvania passed the Kohler Act, which prohibited any coal company from mining under property in any way that would remove all coal and cause a home to collapse." Since, after the 1878 sale, Penn Coal owned only mineral rights in the parcel in question and a house on the surface was still owned by a private individual, the Act would not allow Penn Coal to fully exploit its mineral rights because doing so would cause damage to the home." This prohibition limited Penn Coal's ability to extract the full value from its mineral property, and so it sued the State. 40 When this case reached the United States Supreme Court, the Court first noted that "the statute is admitted to destroy previously existing rights of property and contract."
4 ' The Court thus stated the question as "whether the police power can be stretched so far."" This is the first indication that the Court was not setting up a strong foundation for regulatory takings. As we now understand it, the general test for regulatory takings is whether a regulation is "so onerous that its effect is tantamount to a direct appropriation or ouster."
43 By starting with a question of police power, the Penn Coal Court was not giving paramount importance to "the magnitude or character of the burden" or even how the "burden is distributed."" Rather, the Court was beginning with a question of the Act's basic permissibility. But as Lingle made quite clear, " [t] he Takings Clause presupposes that the government has acted in pursuit of a valid public purpose."" And so, 
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The Penn Coal Court dedicated quite a bit of energy towards demonstrating that the Kohler Act did not serve a legitimate state interest. 48 For instance, the Court found that "damage to such a house is not a public nuisance," and, therefore, the protection of such a house is not a legitimate state interest. 49 Continuing this line of argument, the Court also found that the Act "is not justified as a protection of personal safety. 5 o That could be provided for by notice." 5 Finally, and perhaps most tellingly, the Court found that " [t] he extent of the public interest is shown by the statute to be limited, since the statute ordinarily does not apply to land when the surface is owned by the owner of the coal."
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It is important to keep in mind that Lingle's condemnation of the "substantially advances" test is not only a denunciation of the test as it applies to the effectiveness of the law. The "substantially advances" test is merely a shortened name for the substantive due process test, that is, it "substantially advances a legitimate state interest."" The first half, "substantially advances," is a question of effectiveness, while the second half, "a legitimate state interest," is a question of police power.
5 ' Lingle strikes the entire test from the takings analysis. 55 Thus, when the Court in Penn Coal looks at how far the police power can be stretched, it is undertaking a substantive due process analysis, not a takings analysis.
The Penn Coal Court's focus on the public interest, police power, or state interest, however it is phrased, is a focus on substantive due process, and on an area of reasoning that Lingle has since ruled to be separate and apart from regulatory takings. In fact, it is somewhat of a surprise that Penn Coal has been viewed as such a strong underpinning for regulatory takings when even that Court emphasized that "the act cannot be sustained as an exercise of the police power."" If other. And so, when the Court considers one fact and then a second fact "on the other hand" it is necessarily applying a balancing test. See Tahoe With all this in mind, it certainly seems that Lingle implicitly overrules Penn Coal. Lingle explicitly holds that substantive due process and takings are two distinctly different areas of law with different consequences. 62 And since Penn Coal's reasoning is weakened, if not destroyed, it might now be easier to accept that the current understanding of regulatory takings, which stems from this uncertain decision, is not well grounded in the case law or in the Constitution.
Before I proceed, I will try to state exactly what I hope you have taken from this section: the takings doctrine is very confusing. Lingle v. Chevron should have been an important step towards clarity, therefore it should not be overlooked. The value and precision of Lingle comes from the Court's review of the logic behind the Takings Clause. Moreover, Lingle's holding seems to draw into question the reasoning behind Penn Coal, the case on which the doctrine of regulatory takings is based. If I have made a convincing argument that even Penn Coal does not stand on valid Constitutional footing, then perhaps there is good reason to reassess the common understanding of regulatory takings.
II. COMPENSATION AS PROCEDURAL DUE PROCESS
The Compensation Clause of the Fifth Amendment has been read as a command to compensate any owner whose private property is taken for public use.
6 ' However, I will argue in this part that the Compensation Clause is not a substantive command, but is rather intended to be one aspect of procedural due process. The Clause is intended to act as a procedural safeguard that will be a barrier for government. It slows the act of condemnation, allows more consideration by the government actors, and functions as a computing device through which government can calculate its action not only based on its desire for property but on financial grounds. 64 In other words, compensation helps protect property because of the cost and the burden it imposes on government, not because of the benefit it provides to an individual whose property the government has taken."
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In this Section, I will lay out three arguments for this view of the Compensation Clause. In Subsection A, I will demonstrate that the context of the Clause within the Fifth Amendment establishes a procedural, rather than substantive, command. In Subsection B, I will lay out the historical arguments for viewing the Clause in this manner. Finally, in Subsection C, I will lay out the logical arguments that help to pull this thesis together.
A. The Constitutional Basis
A simple reading of the Fifth Amendment is the first indication that the Compensation Clause is about procedure." The Fifth Amendment protects individual liberties through its five major clauses, which are safeguards in the form of outright prohibitions or protective procedures." These safeguards are: (1) the grand jury indictment; (2) the prohibition of double jeopardy; (3) the prohibition on self-incrimination; (4) the Due Process Clause; and (5) the Takings Clause.
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In reading these safeguards it is easy to distinguish between those that are complete prohibitions and those that are mere procedural safeguards. The two outright prohibitions, placed next to one another, each contain a single command: "nor shall any person be subject for the same offence to be twice put in double jeopardy of life and limb, nor shall be compelled in any criminal case to be a witness against himself."" The rest of the amendment deals with procedural safeguards, which are written in an almost mathematical formula: A shall not happen without P, where "A" is the government action that deprives an individual of liberty or property and "P' is the procedural safeguard. 70 Thus, "[n]o person shall be held to answer for a capital, forcement of the 'public use' and 'just compensation' clauses can serve as external checks that force such takings to be productive and wealthenhancing."). or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury."" The "held to answer" is the government action, and the indictment is the procedural safeguard. Likewise, "nor shall be deprived of life, liberty, or property" encompasses a number of government actions that shall not happen "without due process of law."72 Finally, for our purposes, "nor private property be taken for public use," is the government action, "without just compensation," is the procedural safeguard." Each of the procedures noted in the Fifth Amendment are designed as safeguards against a deprivation of property or liberty. This is an important point because these safeguards are not individual ideas existing because they are somehow intrinsically important. Rather, they were crafted by the Framers of the Constitution in order to protect individuals from arbitrary or thoughtless deeds by unaccountable government agents.
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7 ' The Compensation Clause is not exempt. The Clause is an intentional procedure designed to protect against arbitrary or thoughtless condemnation of property.
This might not be a drastically different view of the Clause than you previously held. Still, as will be discussed in Section III, understanding that the compensation requirement is a constitutional procedure has consequences that do not receive much attention in takings doctrine.
B. The Historical Basis
In order to better support the assertion that the compensation is a procedural requirement, I will also draw your attention to the historical context of the Fifth Amendment's Compensation Clause. Richard Epstein has said he "fear[s] that history offers us too much information, without a means of sorting it out. The best evidence of those historical views that won out are those found in the Constitution itself." 7 7 In order to narrow our focus, I started with the triumphant text, but now I now turn to history to support, rather than prove, my thesis.
James Madison authored the Compensation Clause." During the drafting of the entire Constitution, and later the Bill of Rights, a ubiquitous tension between liberalism (focused on individual rights) and republicanism (focused on the common good through strong government) shaped the drafters' ideas. 7 With the Compensation Clause, Madison reached a compromise between the two philosophies." The Compensation Clause does not prohibit the taking of private property as the liberal philosophy may have preferred."' Nor does it allow unencumbered or uninhibited taking of property as the republican philosophy may have preferred." Rather, the Clause protects private property without prohibiting condemnation." But how, exactly, did Madison intend for the Clause to protect property?
The Takings Clause was designed to protect private property by allowing its condemnation only for public use and by requiring compensation." According to Madison, the purpose of compensation was not limiting in the way that public use is limiting. 8 Rather, compensation, as a mandatory procedure, serves some less direct purposes. Chiefly, Madison wrote that " [p] aper barriers have a tendency to impress some degree of respect."" According to Madison, "paper barriers" were less than prohibitions but sufficient to limit government action. One can see that a paper barrier and a procedural safeguard are, therefore, one and the same.
The Compensation Clause is a paper barrier because it is not a prohibition of or even a limitation on takings. Rather, the Compensation Clause is a paper barrier that serves at least three purposes enumerated by Madison." Madison wrote that the Clause is: (1) a basis for judicial review-the courts may, for example, review compensation to assure that it is just; (2) a shaper of public opinion-the cost of condemnation will temper the desire of a state to take property; and (3) a tool for education-the process of calculating and negotiating costs can alert the public, and the condemning authority, to the true value of taking private property. 8 9
By designing a mechanism that would protect property through procedure, rather than prohibition, Madison pleased both liberals and republicans."o However, the compromise is not one that is much respected today. The Compensation Clause, when viewed as merely a payment for the sake of payment, is often considered weak and insufficient. 91 If the historical understanding of the Clause is better understood, it may diminish some contempt for the Clause. It will also better resolve an important conflict in the Compensation Clause. That conflict, discussed in the next Subsection, is between the purpose of the Clause and the value of compensation.
C. The Logical Basis
The conflict that I hope to resolve in this Subsection is this: compensation for property, when viewed as a substantive command rather than a procedural safeguard, is not the same as protection of property. This is not a matter of pure textual interpretation or historical understanding. It is a matter of reason and logic. Therefore, the reason and logic analysis has waited until the end of this Subsection, even though, to my mind, it is the most compelling reason for a new view of the Compensation Clause.
Without intending any disrespect to the Framers, the Constitution is not primarily a logical document. The clear meaning and historical context of language in the Constitution must be a more authoritative basis for legal argument than logic. If logic alone demonstrates a failing in the Constitution, then the result should probably be an amendment, but not a construction that does violence to the language and history of the document. Nevertheless, when logic comports with language and history, it should be viewed as an additional source of support for the proffered construction. In this case, text and history provide the basis for an argument, but logic bestows the most powerful substantiation.
Money is, of course, a form of property, but from an economic and a practical perspective, money is merely a store of value that simplifies the process of exchanging property. Presumably, when one speaks of protecting property, one does not mean to protect just the value of property, one means to protect the nature of property or a specific piece of personal or real property." When I speak of the nature of property, I mean the so-called fundamental rights in property that are often recognized." Physical possession of property, for example, has been called "the most cherished prerogative, and the most dramatic index, of ownership of tangible things."" Likewise, Professor Michelman captures the general understanding that it is "self evident" that property is more than just value." It is, rather, the ownership of "several discrete 'things' whose destiny [the owner] controls."" Finally, though this is not an exclusive list of the several natures of property, Professor Michelman also writes that the right to use property for the generation of income in an "economically beneficial or productive way " is fundamental." To fully follow the remainder of this Subsection, there is one simple premise on which we must agree: that the purpose, or at least a purpose, of the Compensation Clause is to protect private property." This premise does not seem to me to be a very controversial point, but I want to be explicit that I am working from within this assumption. Now consider the word "protect." If we look at property, as courts and commentators have, through the lens of fundamental rights, we must realize that compensation is not protection; compensation is 92. This economic view of property is certainly valid. However, it does not agree with any interpretation of the Compensation Clause. See generally Lunney, supra note 5, at 721-22. Consider this: from a purely economic standpoint, compensation, if complete, is more than just a protection of property, it is the property itself, transformed, into a new store of value, the dollar. Property, whether liquid, real, or personal is still property. See generally Phillips v. Wash. Legal Found., 524 U.S. 156 (1998). Thus, from the pure economic standpoint, the Compensation Clause is more than a protector of property; it is a transformer of property. Under this view, property cannot be taken, and this Clause is really not a Takings Clause, but a Transformation Clause. That, alone, would be an imaginable interpretation of the Constitution, the Compensation Clause exists to assure that property is never taken, that it is merely transformed. However, two additional factors demonstrate that this view is untenable. First, to many people, and historically, property, land in particular, is more than its worth in dollars, it is the source of all their wealth and independence. Kanner, supra note 91. It is also a set of fundamental rights that go beyond mere value. 98. E.g., Treanor, supra note 78, at 694. merely consolation." Compensation only pays an owner for the destruction of his rights to exclude, control his property's destiny, or earn money through his property. 1 00 Put in terms of first year property courses, the owner is paid when one of the sticks in his bundle is taken, but the stick, in fact, is still taken. 0 1 Compensation does not protect that property in the way that a militia, for example, may actually help an owner maintain fundamental control over his property, or in the way that a Constitutional prohibition would fully prevent the state from taking over property.
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1 0 2 Compensation is not a protection in itself. By way of an analogy, if you purchase a china doll, the original owner, through the purchase price, has, of course, been compensated. However, you may then take a hammer or an angry bull to the doll and the compensation has done nothing to protect that actual piece of property even though the previous owner was fully compensated. In a transaction of real property, the land will probably still exist after the government takes possession, but the "private" aspect of "private property" has been destroyed, and compensation alone has failed to protect that private interest.' 0 o
Realizing that compensation is only a consolation for taking away property rights, it becomes clear that compensation, as we currently recognize it, does not protect private property.1'o This is where the conflict between purpose and perception arises. However, compensation does protect private property when it is viewed as a procedure to help stop or slow condemnation. That is, when it is viewed as a paper barrier that serves any or all of the purposes Madison intended. When this view is accepted, the seeming conflict is rectified: government is slowed and possibly dissuaded from taking the property and 99. E.g., Epstein, supra note 77, at 594 ("[T]he state's ability to force the surrender of property, but by purchase and not by expropriation, negates the holdout power of the individual." the property is therefore protected."o' As a matter of fact, this conflict is not the only thing that is rectified, so too is the entire riddle of regulatory takings.
III. THE IMPLICATIONS: WHY SOME REGULATORY TAKINGS DO NOT REQUIRE COMPENSATION
If I have convinced you that the Compensation Clause of the Fifth Amendment is a matter of procedural due process, then the next question to ask is what difference it will make to the law generally. It is not merely a change of understanding; on the contrary, it will change the doctrine of takings. It is well established that legislatures are not beholden to the due process standards in the same way as executive and judicial actors.' 7 "When the legislature passes a law which affects a general class of persons, those persons have all received procedural due process-the legislative process."' With respect to takings law, this means that the Compensation Clause, as a matter of due process, does not apply to legislative acts, which are considered regulatory takings. 109 The legislative process serves as due process, meaning that due process simply does not apply to legislatures; therefore, the Compensation Clause does not apply to legislative activity.' 10 With that in mind, so-called "regulatory takings" have a limited basis in the Takings Clause.
Even though it is well settled law that legislatures are not obligated by due process," in the next Section I will still seek to further support this fact in order to drive home the conclusion that compensation for many regulatory takings is not constitutionally mandated.
A. Legislative Due Process
Lord Coke explained that the words "due process of law" are meant to "guarantee[ ] the rights of the subjects against the oppression of the crown."" 2 Reference to "crown" is exceedingly important, because it highlights a distinction between the decrees of a royal executive on the one hand and the "customary laws of the English people, or laws enacted by the Parliament" of which the English people "were a controlling element," on the other hand."' Protection against the rather undemocratic crown was seen as a necessary protection, whereas protection against the Parliament or protection from customary laws of the land was not so imperative because both of the latter were laws that the people, either directly or through representatives, shaped themselves." 4 It is easy to see that when the great barons of England wrung from King John, at the point of the sword, the "concessions that neither their lives nor their property should be disposed of by the crown expect as provided by the law of the land....
It was not in their mind[ ] to protect themselves against the enactment of laws by the Parliament of England."'
In other words, having no need for protection from themselves, there was no intention of having procedural safeguards apply to the laws of the land."' Turning to a more modern history of the Unites States, there is an abundance of evidence that due process, particularly with respect to takings, does not apply to legislative actions."' Dean Treanor notes, for instance, that in all the early state constitutions that addressed takings, consent was required before property could be condemned."' However, that consent could come from the property owner or the legislature."' Whether true or not, the legislature was, and is, assumed to be a protector of the people it represents and, through elections, it is accountable to those same people.o 2 0 Because legislatures were representative and highly accountable, special procedural protections were only needed to defend against encroachments by the less representative and less accountable executives.' 2 '
Case law is also rife with recognition that procedural due process does not apply to legislatures, at least when the legislative act in ques- In Londoner v. Denver, Plaintiffs were homeowners who had been assessed a tax to raise funds for improving the street in front of their homes.
1 5 The Board of Public Works undertook the assessment, which applied only to a set of specific landowners who would benefit from the improved roadway. 12 ' The Plaintiffs complained that the tax was invalid because they were not notified of either the assessment or a hearing to contest the results. 1 27 The Plaintiffs argued that the failure to grant notice and a hearing was a denial of their due process. Under this holding, there are two problems with the tax in question. First, it was set by a "subordinate" body, that is, a body that is not sitting as a representative of the people, but rather, as a representative of the executive responsible for tax collection.'"' The first problem, succinctly, was that a non-legislative body set the tax.12 Second, the decision applied only to a limited number of individuals, not because of the narrow scope of the act, but because the body specifically selected the very individuals to whom it would apply. ' The first Londoner principal is the basic and important idea on which this article is based: legislative process is due process while executive action requires additional limits.' The second principal, dealing with the generality of a law, however, adds a complication to the very idea that legislatures are immune from due process requirements.' I will deal with this second principal in more detail in Part B. 1 3 7 Relying on Londoner, the Plaintiff objected that sufficient procedural safeguards were not in place.' 8 The Court framed the question in this way: do "all individuals have a constitutional right to be heard before a matter can be decided in which all are equally concerned?"'" Thus, the Court recognized that this case was not exactly the same as Londoner because the assessment affected the entire city equally; there was no individual selection of properties to be burdened.140 The Court then held:
Where a rule of conduct applies to more than a few people it is impracticable that everyone should have a direct voice in its adoption.... Their rights are protected in the only way that they can be in a complex society, by their power, immediate or remote, over those who make the rule.'
Through this holding the Court recognized both principles stated in Londoner. First, specific selection can lead to injustice, 2 and due process is designed to assure that when specific selection takes place, there are reasonable safeguards.' 4 3 In Bi-Metallic, the act applied to everybody, so there was no need for the additional safeguard of a hearing.' 4 4 The Court also recognized that the people have power over elected officials insofar as elected officials can be voted out. However, in Bi-Metallic, as in Londoner, it was not a legislative body that imposed the tax.1 46 Thus, Bi-Metallic stands for the idea that a general act may be spared from due process requirements, whether or not it is legislatively enacted.
1 47 We may also understand that legislatures, as accountable bodies, are generally immune.
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If an individual claims that a government action is a taking, or if a government body is asking themselves whether an action will be a taking, the practical analysis should hinge not on whether the action is a taking, but whether compensation will be due. There is no reason to proceed through a treacherous taking analysis if we can determine at the outset that compensation will not be due even if there has been a taking. Thus, the following elements must be answered to determine whether compensation is due: (1) is the actor un-elected; (2) is the act individually selective; and (3) is the act a taking under current takings standards? Only if all three of these elements are answered affirmatively is takings compensation due. Thus, if the first and second elements are answered in the negative, the final and most complicated element need not be answered at all. If the actor is elected and the act is broadly applied, not individually selective, then there is no need to worry about whether the act "goes too far" and amounts to a taking because, even if it is a taking, the due process of compensation is not due. Of course, it would be too easy to say that the first two elements are completely black and white. They are only relative to the difficulty of deciding whether something is a taking under current doctrine. We can easily answer whether an actor is elected or not, but there is some ambiguity as to when legislative acts involve specific selection.
B. Scope and Exceptions
Recall from the last Subsection this quotation: "[w]hen the legislature passes a law which affects a general class of persons, those persons have all received procedural due process-the legislative process.""' This is not new. It is well understood that the "Supreme Court long ago established that when the legislature extinguishes a property interest via legislation that affects a general class of people, the legislative process provides all the process that is due."
5 o I am making no new arguments about due process in the legislative realm, but I am making a new argument about what should be considered part of due process. So, if my thesis about the Compensation Clause is accepted, and this rule of legislative due process is understood, one must recognize that legislation depriving individuals of property, in most cases, does not require the procedural safeguard of compensation. However, in some cases a legislature may pass a law that does not affect a general class of people and there are cases when non-legislative or non-elected bodies are responsible for depriving the owner of that property. When either of these possibilities occurs, process-specifically compensation-is due.
Ultimately, this caveat does not change the fundamental argument that I have presented in this article. This general issue deserves brief comment, however, since the distinction between general and specific legislation is not crystal clear. Likewise, the legislative process at a local level, where many takings conflicts originate, is rarely as straightforward as it is at the state and federal level. Thus, a comment about the local land use process and a review of several historic takings cases to assess the specificity of the government act are useful.
When legislation applies to a large group of individuals, the compensation safeguard is irrelevant."' When legislation applies very narrowly, to one or only a few specific individuals, compensation might be due.' 52 With respect to the local governing process, the rub is that the boards and commissions responsible for making decisions about private property are often intertwined and sometimes unelected.
15 s Councils, boards of aldermen or selectmen, zoning commissions, zoning boards of appeals, planning boards, wetland boards, and coastal commissions are just a few of the possible local bodies that may be responsible for making significant decisions about use of private property. In any given jurisdiction, any combination of these bodies may be elected or appointed. It should go without saying that the primary safeguard of the legislative process is the electoral process.
For example, consider a decision by an unelected park commission that the east side of town should become a park. That decision might amount to a taking, no matter how legislative the decision, no matter how broad and prospective, compensation might be due because the opportunity to vote out the decision makers does not exist. Do not, however, assume that actions of an unelected body will automatically require compensation. If the decision maker is not insulated from due process, than we must move to the standard takings analysis. That is, compensation is still only due if there has actually been a regulatory taking.
5
' Turning an entire side of town into a park probably will amount to a taking, and as the decision maker is not elected, compensation would most likely be due. On the other hand, if the decision turns one municipally-owned lot into a landfill, despite the unelected actor, the neighbors probably do not have a legitimate takings claim based on the landfill-related diminution in property value. 153. Rotunda, supra note 107 at §17.8(c) ("[A]n administrative agency may make decisions that are of a legislative or general rulemaking character...
[h]owever when the agency makes rules that might be termed adjudicative in that they affect a very defined group of interests, then persons representing those interests should be granted some fair procedure to safeguard their life, liberty or property. Conversely, an elected body, the zoning board of appeals, may make a very specific decision to deny a variance. If this amounts to a taking, compensation will be due, not because of the nature of the board, which in this example is elected, but because the decision, as with any variance, is a narrow one, applying to one parcel of land and one landowner. When this is the case, there is insufficient public interest to arouse the democratic process, and hence, that legislative safeguard is not effective; compensation is due. Now moving back to the federal government, there are a number of historic cases that provide good illustrations of the actor-scope paradigm. Because the history of takings analysis is so muddled, it is often difficult, if not impossible, to ascertain what factors are determinative parts of a court's analysis. Thus, we cannot say that the following cases were necessarily decided because of the nature of the actor or the scope of the action, but we can at least regard these cases as useful examples for parsing out, in particular, which government acts are individually selective and which are not.
Mugler v. Kansas is a classic case of prohibition.' When the Kansas legislature passed a law prohibiting the manufacture and sale of all intoxicating beverages, Mr. Mugler was forced to close the doors of his brewery.
15 ' This is a very simple case of a general law passed by an elected actor.
15 ' The offending regulation came directly out the Kansas legislature and was directed very broadly at "anyone, directly or indirectly" who would "sell spirituous, vinous, fermented, or other intoxicating liquors. . ."'" Mugler was not specifically selected as a target for this prohibition." 0 The Court in Mugler found that there was not a taking of his property, and that decision was based in part on the fact that the people of the state deemed an "absolute prohibition" through their "chosen representatives."' There is no telling what the outcome might have been had this case revolved around a partial prohibition (perhaps only against beer manufacturers who sold unpalatable mass-produced light lagers) and if that prohibition were promulgated by an unelected executive body (the elite "Better Beer Task Force"). As it happens, this case involves a very general act taking. But our holding was limited to "the extraordinary circumstance when no productive or economically beneficial use of land is permitted." The emphasis on the word "no" in the text of the opinion was, in effect, reiterated in a footnote explaining that the categorical rule would not apply if the diminution in value were 95% instead of 100%. Anything less than a "complete elimination of value," or a "total loss," the Court acknowledged, would require the kind of analysis applied in Penn Central. Lucas, 505 U.S. at 1019-1020, n. 8" passed by an elective body and in the end, no taking was found and no compensation was due.' 6 2
Hadacheck v. Sebastian, in which all brick manufacturing was legislatively prohibited,'" Miller v. Schoen, in which the Virginia legislature ordered the destruction of all red cedar trees, in proximity to apple trees, and infected with a certain rust, 1 4 and Goldblatt v. Hempstead, in which dredging and pit excavation were prohibited within town limits' 65 are all examples of the simplest type of legislation, where the legislature passes a broadly applicable law and is therefore insulated from the requirement of compensation.1 6 In each of these cases, no compensation was due.'
Chicago, Burlington and Quincy Railroad Co. v. Chicago, presents an- other arrangement, in which there was an elected actor, but the regulation was specific."' In this case, the City Council of Chicago, by ordinance, approved the widening of a city street and the taking of the Railroad's property for that endeavor.' 6 9 That is, an elected body specifically selected the road that they would enlarge and the property that they would take in order to enlarge that property. 7 ' This case is not a challenge of that specific regulation because the court understood that where specific selection of this type occurs, compensation is due."' This is nothing more than a process of eminent domain condemnation initiated by the legislature, as opposed to regulatory takings, or inverse condemnations which have been the focus of this article. This case rose to the Supreme Court because there was a question of how much compensation was due.' 7 2 There was some amount due for the condemnation of land, but the Railroad also argued that by expanding the road, and by moving their rail yard closer to a public road, they would be subject to other regulations that address rail operations in proximity to public areas.' 7 3 Because the condemnation resulted in a new swath of regulations becoming applicable, there was a cost to the Railroad above and beyond the cost of the actual property that was taken, and the Railroad argued that compensation was due for this cost as well.' The Court reasoned through quite a bit of case law, almost all of which holds that due process of law requires compensation."' In the Court's words, " the legislature [cannot] take private property for public use without just compensation.. ."7 It certainly appears through this quote that the court is challenging my thesis that if a legislative act amounts to a regulatory taking, compensation is not due.' 7 7 In fact, the Court cites a number of cases that seem to make the same point:
a legislature can no more take property without compensation than a transportation secretary or school superintendent. However, the point that I believe the Court is really making in this case is the truism that affirmative condemnation, eminent domain, which by rule requires specific selection of each piece of property to be taken, requires compensation.' 7 1 In making this point, Chicago, Burlington actually reinforces the idea that specific selection requires compensation, but that general legislative activity does not;so " [t] he requirement that compensation be made for private property taken for public use imposes no restriction upon the inherent power of the State by reasonable regulation to protect the lives and secure the safety of the people."'"' In other words, the state owed compensation in this case because it specifically selected the Railroad's property for use." Thus, specific selection trumped the otherwise broad power of the legislature. ' We have now covered cases in which elected officials make generally applicable decisions, and cases in which elected actors make specific decisions. The case of Andrus v. Allard is one in which an unelected actor makes a generally applicable rule.' 8 4 The conflict in this case arises from a generally applicable prohibition on the sale of eagle feathers that was established by the unelected Department of the Interior.' 5 Ultimately, compensation was not due in this case because the court determined that no taking had occurred, not because of any reasoning related to the general applicability of the rule or the nature of the actor. 18 6 Nonetheless, this case does demonstrate a situation in which an unelected actor can promulgate a generally applicable rule. 8 7 Even though the rule is legislative in nature, the government would owe compensation if the rule effected a taking, which in this case it did not.' 8 The remaining type of action is one in which an unelected actor specifically selects a property owner, and the case of United States v. Causby demonstrates this situation.' The Causbys owned a home and a small farm in North Carolina. 9 o At some point, a military airport began operations very near the farm, and the frequency and proximity of landing aircraft made living on the property and operating the farm impossible."' Here, the actor that made decisions not only about the location of the airfield, but the frequency, altitude, path, and other flight related information were unelected military personnel.1 9 2 Likewise, the decision to fly over the Causby's farm amounts to specific selection because it was not merely an implementation or application of objective standards or broadly applicable rules. 93 Rather, the decision to land aircraft in a certain way must specifically consider the landing path and height that would affect the Causby farm, just as selecting the route of a new road must specifically consider the individual homes in its path.' 9 4
The lesson here is that specific selection need not be malicious."' Perhaps a good way to define specific selection is to refer again to eminent domain, where an identifiable individual is selected, not for broad policy reasons, but for strategic reasons such as cost or engineering where the actor has prior knowledge that each option will affect different property owners.' 9 6 The military had a number of flight paths it might have chosen. Any of those paths would have burdened some property owners, and in choosing a path, whether based on wind, the built environment, available airspace, or some other factors, the military knew that different landowners would be burdened differently.' 97 The Causby property was not chosen for any broad policy reason, only for the specific benefits that flying in that path would provide.198 Miller v. Schoene is a good jumping-off point for some more nuanced discussion. The facts of Miller are this: cedar rust was spreading through Virginia, severely damaging the population of apple trees.' 9 9 188. Id This disease was hosted by red cedars, but affected commercial apple trees, hence a law that called for the destruction of all contaminated red cedars within a set radius of an apple orchard was passed. 200 The state entomologist was charged with carrying out the identification of such offending cedars." 0 ' This case is useful because it demonstrates two important principals of general versus specific selection.
First, it can be difficult to judge when an act is sufficiently general, and I cannot offer a method for drawing a bright line between general and specific selection. In this case, comparable to Mugler or Hadacheck, for example, the regulation applied only to a small group of red cedar owners who owned infected trees and were within a certain radius of apple orchards. 2 0 2 It is impossible to know exactly how many property owners this affected.
20 3 Mr. Miller may have had the only such population, or he may have been one of hundreds of red cedar growers. In order to judge whether a legislative act is sufficiently broad, I can offer only one important thought. As a statute becomes more specificfrom "all red cedars" to "all infected red cedars" to "all infected red cedars within one mile of an apple orchard" to "all infected red cedars one mile from an apple orchard on land bordered by a lake" to "all infected red cedars one mile from an apple orchard on land bordered by a lake which is larger than 5 square miles" -determining whether the regulation is too selective should probably be based on the logic of the increasingly specific qualifications. Where the qualifications force application of the regulation onto a very narrow group, the law might be challenged and defeated as a matter of substantive due process. 20 4 Regulating infected red cedars that are close enough to infect apple trees seems to advance a legitimate government interest. 205 Regulating the same trees that are on a large lake probably would not have any rational relation to the stated goal of the legislation. 20 1 If there is not a substantive due process challenge, the same logical analysis can be conducted to determine if the legislation is so specific that it does not offer normal protections of the legislative process. 20 7 That is, if legislation is limited in scope to a point of not furthering its stated goals, then the law should be regarded as specifically selective, and some process other than the legislative process is due to the regulated parties.
The second principle of general versus specific selection highlighted by Miller is how a law is applied. 20 8 In Miller, the state entomologist did, in fact, specifically select Mr. Miller and demand the destruction of his cedars. 209 This gives the impression that a nonelected actor was responsible for selecting whose property should be regulated. This is not the case, however, because the entomologist was not given any independent discretion . 2 10 The entomologist was simply charged with determining whether the specific conditions of the legislation were met, and if they were, with assuring the destruction of the infected trees. 2 1 ' The point here is that the actor on the ground is not the same as the actor who makes the policy decisions with which the Takings Clause is concerned. When one is assessing whether there has been specific selection, it is also important to determine the amount of discretion given to each decision maker.
To further illustrate the point about discretion, we can turn to a familiar example. Imagine this scenario: a city on the East Coast of the United States has a great deal of history in its landscape. Residents of that city have clearly indicated that preserving this history is a top priority and they believe that safeguarding historic buildings is one practical way of so doing. Thus, the city council, an elected body, passes an ordinance creating a historic landmark commission, which is made up of appointed experts on law, history, architecture, real estate, city planning, and other pertinent disciplines. This board is tasked with selecting properties that they feel are of notable historical importance. Board members are guided by the intent of the city ordinance, but they do not make objective decisions in which they merely select all the buildings that meet legislatively defined criteria. That is, unlike the state entomologist in Miller, they may select some buildings and not others, even if the buildings have similar significance. This is more a matter of taste than of science.
Of course, when a specific building is selected for preservation, the owner of that building is at a disadvantage. The city might direct money to the building owner, in order that they can maintain the building in its historic character, but that does not cover the devaluation of the building that will result from the burdensome restrictions. These restrictions are part and parcel of maintaining the building essentially as it is and has been throughout history.
If this regulation does amount to a taking, is compensation due? Yes. We are dealing here with a situation where a body is both unelected and very clearly taking part in specific selection that entails 
CONCLUSION
I do not mean to imply that Penn Central was wrong. The Court looked at several factors, of which "character of government action" was only one, and the Court decided that no taking occurred.
2 13 This character element, one could argue, is similar to the framework I have proffered in this article. However, this framework is only applicable when something is already deemed a taking. The question that this article poses is: if a regulation amounts to a taking, is compensation due? In Penn Central, the Court found that the regulation was not a taking in the first place, and so, the question of compensation did not arise. 2 1 ' But what is the point of all my long-winded investigation if the entire takings analysis must proceed before the question of compensation arises? What does this tome provide in the way of simplification? If simplification is the goal, we simply reverse the question. The only reason any landowner or government cares whether an action is a taking is because they want, or want to avoid, compensation. So, simply ask first: if this were a taking, would compensation be due? If the answer is "no," then there is no need to continue with the inquiry, because the terminal question-compensation-is already settled. If the answer is that compensation would be due, then the unwieldy, unpleasant, and uncertain inquiry into how far is too far can continue.
Part of the motivation for this article focusing on compensation is because compensation is the public and the government's real concern in a takings conflict. Because of this focus, I would be amiss if I did not give at least brief attention to another very practical and popular issue in takings law: fairness. One will undoubtedly see that this article suggests that government can regulate property, even to the point of fully devaluing that property, but the landowner may not be compensated. Is this fair? The simple and practical answer is that this is a question for legislatures to answer. What I hope to have demonstrated is that the Constitution does not require compensation in situations where we might now expect it, but the Constitution also does not prevent a legislature from enacting policies that they believe will inject more fairness into takings law."
